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APPEAL from a declaratory judgnent of the Grcuit Court for
Raci ne County, Wayne J. Marik, Judge. Reversed and cause
remanded.

M1 WLLIAM A BABLITCH, J. West Bend Mitual |nsurance
Conmpany (West Bend) appeals the «circuit court's judgnent

declaring that Ws. Stat.

LA

§ 632.32(5)(i)1 (1995-96)! violates the

future references to the Wsconsin statutes are to the
1995-96 vol unes unl ess ot herw se i ndi cat ed.
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substantive due process clause in Ws. Const. art. |, § 1,2 and
U.S. Const. amend. XIV, § 1.°® Section 632.32(5)(i) authorizes
the use of a type of reducing clause as a permssible provision
in uninsured or underinsured notor vehicle insurance (UM. A
reducing clause permts a setoff fromthe insured s U M coverage
the amount paid to the insured by the underinsured tortfeasor

The statute provides, in relevant part,

(1) A policy may provide that the limts under the
policy for uninsured or underinsured notorist coverage
for bodily injury or death resulting from any one
accident shall be reduced by any of the follow ng that

appl y:

1. Amounts paid by or on behalf of any person or
organi zation that may be legally responsible for the
bodily injury or death for which the paynent is nade.

Ws. Stat. 8§ 632.32(5)(i)1l

12 We conclude that the plaintiffs (the Dowhowers) have
not established that Ws. Stat. 8§ 632.32(5)(i)1 deprives them of
a constitutionally protected right. As a result, they have not
met the predicate threshold for bringing a substantive due
process claim Accordingly, we reverse the judgnent of the

circuit court.

2 Wsconsin Const. art. |, § 1 states: "All people are born
equally free and independent, and have certain inherent rights;
anong these are |life, |liberty and the pursuit of happiness; to

secure these rights, governnents are instituted, deriving their
just powers fromthe consent of the governed.™

® The Due Process Cause in the Fourteenth Amendment of the
United States Constitution provides in relevant part, "nor shall
any State deprive any person of I|ife, liberty, or property,
W t hout due process of |[aw "
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Facts
13 The Dowhower s pur chased aut onobi | e i nsur ance,
including UM coverage, from West Bend. The policy's

decl aration page set forth the coverage and limts of liability.
For U M coverage, the declaration stated "UNDERH NSURED MOTCORI ST
BODI LY | NJURY $50, 000 EACH PERSON $100, 000 EACH ACCI DENT. "
14 The policy also contained an endorsenent relating to
the U M coverage. At the top, the endorsenent stated "TH' S
ENDORSEMENT CHANGES THE POLI CY. PLEASE READ | T CAREFULLY." On
page two of the endorsenent, the policy set forth, in relevant
part, the follow ng:

LIMT OF LIABILITY

AL The |limt of liability shown in the Schedule or in
the Declarations for this coverage is our maxinmm
l[imt of liability for all damages resulting from any
one accident. This is the nost we wll pay regardl ess
of the nunber of:

1. "lnsureds";

2. Cains nade;

3. Vehicles or premuns shown in the Schedul e or
in the Declarations; or

4. Vehicles involved in the accident.

B. The |imt of liability shall be reduced by all
suns:

1. Pai d because of the "bodily injury" by or on
behal f of persons or organizations who nay be
| egal |y responsi bl e.

15 VWiile crossing the street in April 1997 Dustin
Dowhower was injured as a result of the negligence of a

motorist. Viking |Insurance Conpany (Viking) insured the vehicle
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that struck Dowhower. Viking's policy carried a |limt of
$25, 000 per person, or $50,000 per accident.

16 Viking paid its $25,000 policy limt to the Dowhowers.

Pursuant to Ws. Stat. 8 632.32(5)(i) and the reducing clause
in its policy, Wst Bend paid the Dowhowers $25,000, which was
the $50,000 U M bodily injury limt under the UM policy, |less
the $25,000 paid by Viking.

17 The Dowhowers sought a judgnent fromthe circuit court
decl ari ng unenforceabl e the reducing clause provision in the UM
policy and contending that Ws. Stat. § 632.32(5)(i) violated
the United States and Wsconsin constitutions. West Bend filed
a motion to dismss the action and counterclained for a
declaration that it had paid all that it owed pursuant to
§ 632.32(5)(i) and the policy | anguage.

18 The Racine County Crcuit Court, the Honorable Wyne
J. Marik presiding, declared that Ws. Stat. 8 632.32(5)(i)1
viol ated the substantive due process provisions in the state and
federal constitutions and that Wst Bend was obligated to
provide $50,000 in UM benefits to the Dowhowers. West  Bend
appeal ed.

19 We accepted certification of the follow ng question
from the court of appeals: Does the statute allow ng reducing
cl auses for underinsured notori st cover age, W s. St at.
8 632.32(5)(i) violate substantive due process under the state
and federal constitutions?

St andard of Revi ew
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10 The constitutionality of a statute presents a question

of law that we review de novo. Riccitelli v. Broekhuizen, 227

Ws. 2d 100, 119, 595 N.W2d 397 (1999). A statute is presuned
to be constitutional, and, every presunption will be used to

sustain the law if at all possible. Gottlieb v. M1 waukee, 33

Ws. 2d 408, 147 N.W2d 655 (1967). The chal l enger bears the
heavy burden of overcom ng that presunption. Riccitelli, 227
Ws. 2d at 119.

11 In addition, this constitutional question arises from
a declaratory judgnent action. "In a declaratory judgnent

action, the granting or denying of relief is a matter within the

di scretion of the circuit court.” Hull v. State Farm Miut. Auto.
Ins. Co., 222 Ws. 2d 627, 635, 586 N W2d 863 (1998). A
di scretionary decision will be sustained if it is not founded

upon an error of law. Id. at 635-36.
Anal ysi s
12 The sole issue on review is whether Ws. Stat.
8 632.32(5)(i)1 violates substantive due process. The Dowhowers
chal l enged 8 632.32(5)(i) as contrary to both the substantive
due process conponents of the Fourteenth Anendnent to the United
States Constitution and of art. |, 8§81, of the Wsconsin
Consti tution. Qur cases interpreting these constitutional
provisions find no substantial difference between the due

process protections provided in each docunent. Reginald D. v.

State, 193 Ws. 2d 299, 307, 533 N.W2d 181 (1995).
13 The due process clause in the Fourteenth Amendnent to

the United States Constitution is a guarantee of "'nore than
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fair process.'" County of Sacranmento v. Lews, 523 U S. 833

840 (1998) (quoting Washington v. d ucksberg, 521 U S 702, 719

(1997)). The due process clause contains "a substantive sphere
as well, "barring certain governnent actions regardless of the
fairness of the procedures used to inplement them'" | d.

(quoting Daniels v. WIllianms, 474 U S. 327, 331 (1986)).

114 The threshold inquiry when analyzing an alleged
violation of substantive due process is whether the chall enger
has established a deprivation of a |liberty or property interest

protected by the Constitution. Penterman v. Wsconsin Elec.

Power Co., 211 Ws. 2d 458, 480, 565 N.W2d 521 (1997).
115 Relying upon Wpperfurth v. UHaul Co. of Wstern

Wsconsin, Inc., 101 Ws. 2d 586, 297 N.W2d 65 (1981) and the

authority cited therein, the Dowhowers contend the freedom to
contract wthout fraud or deception is both a liberty and
property right arising fromthe due process clause. They allege
that Ws. Stat. 8 632.32(5)(i)1 unconstitutionally deprives them
of this right. For the purposes of this case we wll| assune,
w t hout deciding, that the Dowhowers have identified and set
forth a liberty or property interest that is constitutionally
protected. However, the Dowhowers have not established that the
statute has deprived them of that right. Therefore, we conclude

that the state has not inflicted a palpable injury on the
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Dowhower s. As a result, substantive due process is not
triggered. *

116 The Dowhowers' argunent, as we understand it, is that
W s. St at. 8§ 632.32(5)(1)1 authorizes fraudulent insurance
coverage because it permts the insurer to set forth within the
policy that its UMIimt of liability is $50,000, even though
t he maxi num anount of coverage that the insurance conpany wl|
expend on a single claim will be less than $50, 000.° The
Dowhowers contend that the statute permts the insurance policy
to omt an explanation that the UM Iliability limt is reached
by conbining all sources of paynent. As a result, the Dowhowers
assert that the U M coverage in the policy is rendered illusory

by the reducing clause. Based upon rulings by the courts that

declared illusory U M coverage to be void as contrary to public
policy, t he Dowhower s assert t hat t he statute IS
unconstitutional because it authorizes illusory U M coverage.

As a result, the Dowhowers contend that the statute deprives
them of their right to contract free of fraud and is a violation

of substantive due process.

* Because the Dowhowers have not established the deprivation
of a constitutionally protected right, we need not address the
parties' argunents as to whether Ws. Stat. 8 632.32(5)(i)1 was
supported by a rational e basis.

® The litigants dispute whether there are any circunstances
under which the full UM policy limts would be tendered. I n
its reply brief West Bend contends that in some nulti-claimnt
situations the Dowhowers would recover the full $50,000 U M
policy limt fromthe insurer.
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17 To evaluate this contention we consider the |anguage

of Ws. Stat. 8 632.32(5)(i)1. "The court nust interpret a
statute, if at all possible, in a manner that will preserve the
statute as a constitutional enactnent.” Denmith v. Wsconsin

Judi cial Conference, 166 Ws. 2d 649, 666 n.13, 480 N W2d 502

(1992). The |anguage of 8 632.32(5)(i) is unanbiguous.
Wsconsin Stat. ch. 632 regulates specific lines of insurance
contracts. Section 632.32 specifically addresses provisions of
nmotor vehicle insurance policies. Subsection (5) is titled
" PERM SSI BLE PROVI SI ONS. " Pursuant to 8 632.32(5)(i), "[a] policy
may provide that the limts under the policy . . . shall be
reduced by . . . [a]mounts paid by or on behalf of any
person . . . that may be legally responsible" for causing death
or injury. The statute plainly allows a notor vehicle insurance
contract to state that the maxi num anount that the insurer wll
pay under the policy wll be setoff by anounts paid by a
tortfeasor. This is not an endorsenent of illusory contracts
but the codification of a reduction coverage reducing cl ause.

18 Pursuant to a reduction coverage reducing clause,
paynments by the tortfeasor are setoff fromthe injured insured's
UM coverage |imts. Wth this approach "the purpose of
underinsured notorist coverage is solely to put the insured in
the sane position he [or she] would have occupied had the
tortfeasor's liability limts been the same as the underinsured
nmotorist limts purchased by the insured.” 3 Irvin E. Scherner,

Autonobile Liability Insurance 8 57.01, p. 57-2 (3d ed. 1995).

Wsconsin Stat. 8 632.32(5)(i)1 establishes that this type of
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reduction coverage is a permssible provision in an autonobile
i nsurance policy.

119 Although we find the statute unanbiguous, t he
Dowhowers argue that Ws. Stat. 8 632.32(4n) supports their
contention that the statute perpetuates an illusion as to the
anount that can be recovered from a UM policy. Section
632.32(4m(a)2 requires insurance carriers to provide the
insured with a notice of the availability of UM coverage.
Section 632.32(4m)(d) states that if an insured accepts U M
coverage "the insurer shall include the coverage under the
policy just delivered to the insured in limts of at |east
$50, 000 per person and $100,000 per accident." The Dowhower s
contend that a reasonable insured wll expect to qualify for
$50, 000 fromtheir U Mpolicy. W disagree.

120 When the statutes are read together, they provide that
an insured, who 1is purchasing UM coverage containing a
provision such as that permtted by Ws. Stat. 8 632.32(5)(i)1
is purchasing a predetermned |evel of coverage against injury
sustained from an wunderinsured notorist. Wsconsin Stat.
8 632.32(4m (d) provides that wunderinsured notorist coverage
must be issued with I[imts of at |east $50,000 per person. I n
turn, 8 632.32(5)(i)1 provides that the UM policy limt shall
be reduced by amounts paid by a tortfeasor. In total, these
statutes establish that the U M coverage limt purchased by the
insured is reached by the conbination of contributions from al

legally responsible sources. The type of reducing clause



No. 98- 2762

authorized in 8 632.32(5)(i)1 is neither anbiguous nor contrary
to public policy.

121 We conclude, therefore, that the |anguage of the
statute does not deprive the Dowhowers of a constitutionally
protected right.

22 This court, as well as the court of appeals, has
previously considered various elenents of UM insurance
contracts, such as the definition of wunderinsured notorist or
whet her a reducing clause results in illusory coverage. Wi | e
reduci ng clauses have in sone instances rendered U M coverage

illusory, we have not held that reducing clauses are per se

contrary to public policy. Nevert hel ess, we recognize that
underinsured notorist coverage presents sonmething of a "'legal
i ceberg,'"® a seeningly straightforward area of the law, which in

fact can prove to be nettlesonme to analyze. Several cases
illustrate this concl usion.

123 In Wod v. Anerican Famly Muitual | nsurance, 148

Ws. 2d 639, 436 N.W2d 594 (1989), overruled on other grounds,
Matthiesen v. Continental Casualty Co., 193 Ws. 2d 192, 532

N.W2d 729 (1995), we exam ned a reducing clause contained in a

contract for U M coverage and concluded that the phrase "anmounts

® French v. New Jersey Sch. Bd. Ass'n Ins. Group, 694 A 2d
1008, 1009 (N.J. 1997) (quoting Cynthia M Craig and Daniel J.
Poneroy, New Jersey Auto Insurance Law § 26.1 at 339 (1997)).
In French, the New Jersey Suprenme Court stated that as U M
coverage has grown in inportance in auto insurance law, it has
become "an infinitely conplex and troubl esome area” of law. 1d.

10
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payable" wthin the clause was anbiguous. As a result, we
construed the words in accord with "what a reasonable person in
the position of the insured would have understood the words to
mean. " Wod, 148 Ws. 2d at 652. W determned that if
"anmounts payable" wunder the UM policy were offset by the
paynment made from the underinsured driver's liability policy,
the U M insurance conpany will never pay the limts of its UM
policy. 1d. at 653. |In Wod, we noted that when the insured's
UMpolicy limt is the sane as the statutory mninmum liability
limt for a motor vehicle policy, i.e., $25, 000 and $25, 000,
application of a reducing clause to the insured's UM limts
results in zero coverage. |d. at 653. W characterized this as

an illusion. Id. It was then held that U M coverage was:

avai lable for that margin between the anount received
by the respondent from the wunderinsured driver's
l[tability policy and the actual damages suffered by
t he respondent. W find that a reasonable person in
the position of an insured would understand the words
"anounts payable" to be the equivalent of damges
conpensabl e because when purchasing U M coverage, we
believe that a reasonable insured expects to be
protected against a |oss caused by another that is not
covered by the underinsured driver's liability
cover age.

Id. at 654. W concluded that this court's previous statenents
r egar di ng t he pur pose of UM coverage supported our
interpretation of the policy, stating that "[t]he purpose of UM
coverage 1is to conpensate the victim of an underinsured
notorist's negligence where the third party's liability limts
are not adequate to fully conpensate the victim for his or her

injuries.” 1d.

11
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24 In Smth v. Atlantic Miutual I|nsurance Co., 155 Ws. 2d

808, 456 N.W2d 597 (1990), the policy at issue did not contain

t he anbi guous "anount payable"” |anguage considered in Wod.

Instead, the policy stated "that it is the '"Ilimt of liability'
that is reduced." Smth, 155 Ws. 2d at 814 n. 1. Qur deci sion

in Smth turned upon the policy's unanbiguous definition of

"underinsured notor vehicle." Smth's UM policy defined an
underinsured notor vehicle as a vehicle with an insurance
ltability limt that was less than the Iimt of liability in
Smth's policy. The limt of Smith's U M coverage was $50, 000.

The other vehicle in the accident had a liability limt of
$50, 000. Therefore the other vehicle was not an underinsured
vehicle because it had liability limts equal to, and not |ess
than, Smith's $50,000 limts of U Mcoverage. 1d. at 811.

125 Subsequently the court of appeals held in Hoglund v.

Secura Insurance, 176 Ws. 2d 265, 500 N.W2d 354 (C. App.

1993), that although the UM policy definition of underinsured

not or vehicl e unanbi guously excluded the tortfeasor's car, the

definition rendered the U M coverage illusory. The tortfeasor's
insurance liability limt was $25,000, the statutory m ninmm
under Ws. Stat. 8§ 344.33(2). The injured insured' s policy

defined "underinsured notor vehicle" as a vehicle wth policy
limts of $25,000 or less. The court of appeals determ ned that
Hogl und was paying for coverage that she could never collect
upon because all insured Wsconsin drivers will have at | east

$25, 000 of coverage. The court of appeals renmanded the case for

12
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further consideration of the insured' s reasonable expectations
regarding the U M coverage. 1d. at 272.

126 As these cases illustrate, when the U M provision of
an insurance policy has limts of Iliability equal to the
statutory mnimum for third-party liability insurance, coverage
has been held to be illusory if the insured had a reasonable
expectation that coverage would be provided. W sconsin Stat.
8§ 344.33(2) continues to require mninmum liability coverage of
$25, 000. However, in 1995 Ws. Act 21, 8§ 3, the legislature
created Ws. Stat. 8 632.32(4n), which sets forth in relevant

part:

(4m Underinsured notorist coverage.

(dy If an insured [under a policy that goes into
effect after October 1, 1995] accepts underinsured
nmotorist coverage, the insurer shall include the
coverage under the policy just delivered to the
insured in limts of at |east $50,000 per person and
$100, 000 per accident. For any insured who accepts
the coverage after notification [on a policy in effect
on COctober 1, 1995], the insurer shall include the
coverage under the renewed policy in limts of at
| east $50, 000 per person and $100, 000 per acci dent.

27 In addition to the illusory coverage issue addressed
in Hoglund, illusory U M coverage has also been found where a
reduction clause will result in the insured receiving sonme, but
never all, of the policy's stated coverage. This issue was

reviewed in Sweeney v. GCeneral Casualty Co., 220 Ws. 2d 183,

582 N.W2d 735 (Ct. App. 1998).

13
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128 The Sweeneys were in an auto accident and asserted
that they had sustained $150,000 in damages. 1d. at 185. The
other vehicle in the accident was insured by a policy that
provided a $50,000 liability limt for bodily injury. Thi s
policy paid $50,000 to the Sweeneys. Id. The Sweeney vehicle
carried U M coverage with a $100,000 per accident limt. 1d.
The Sweeneys sought the entire $100,000 because although their
damages were $150,000, the other vehicle paid only $50, 000.
CGeneral Casualty tendered to the Sweeneys $50,000, asserting
that the $50,000 paid by the other vehicle was setoff from the
UMpolicy limt of $100,000 by operation of a reducing clause
in the policy. Id. The reducing clause in the UM policy
provided that "'[t]he |imt of liability shall be reduced by all
suns paid because of the "bodily injury" by or on behalf of
persons or organi zations who nmay be legally responsible.'" 1d.

129 The court of appeals held that this reducing clause
was invalid because it <caused the UM coverage to becone
illTusory. Id. at 184. In its analysis of the issue, the court
of appeals concluded that the controlling rule was articul ated

in Kuhn v. Allstate Insurance Co., 181 Ws. 2d 453, 510 N W2d

826 (Ct. App. 1993)(Kuhn I), aff'd on other grounds, 193 Ws. 2d

50, 532 N W2d 124 (1995). Sweeney, 220 Ws. 2d at 193.

130 In Kuhn I, Kuhn was injured by an underinsured driver
and sustained damages in excess of $100,000. Kuhn, 181 Ws. 2d
at 457. The tortfeasor's insurer paid Kuhn $25,000, the bodily
injury liability Iimt wunder the policy. Id. Pursuant to a

reduci ng clause in Kuhn's UM policy, Kuhn's U M insurer sought

14
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to setoff the $25,000 recovery fromthe tortfeasor fromthe UM
policy's $50,000 per person liability limt. Id. at 462-63.
The court of appeals in Kuhn | found the reducing clause to
render the UM coverage illusory because the "insured wll
receive sone but never all of the $50,000 coverage." 1d. at
464. The Kuhn | decision quoted Wod for the proposition that
the "U M coverage is effective where there is a tortfeasor with
l[itability coverage inadequate in amount for the injuries
caused." 1d. at 464 (quoting Wod, 148 Ws. 2d at 653).

131 Applying the Kuhn I holding in Sweeney, the court of
appeals found the reducing clause in the Sweeney's policy
invalid because it rendered the U M coverage illusory. Sweeney,
220 Ws. 2d at 193. The analysis in Sweeney did not address
Ws. Stat. 8§ 632.32(5).

132 The state of the law was summed up in a concurrence to

Sweeney by Judge Dei ni nger who wote in part:

I have difficulty understanding what public
policy is served by our present and prior holdings on
the issue presented. W insist here and in Kuhn |
that an insurance policy may not be witten so as to
guarantee that a certain dollar anount of insurance

coverage will be available to conpensate an insured
when he or she is injured in an accident caused by
another driver, if the policy provides that the
specified sumw Il be paid in part by the tortfeasor's

insurer and in part by the insured s own conpany.
Yet, the coverage in question may be witten, wth
judicial blessing, so as to limt the conpensation
available to the insured to the same fixed sum
provided it is paid entirely by the tortfeasor's
i nsurer. The legislature apparently does not share
this court's view that policy |anguage such as the
reduci ng clause at issue here violates public policy.
Section 632.32(5)(i)1, Srtars., effective July 15,

15
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1995, now permts a notor vehicle insurance policy to

"provide that the Iimts wunder the policy for
uninsured and underinsured notorist coverage for
bodi |l y injury . . . shall be reduced by .

[a] rounts paid by or on behalf of any person or
organi zation that may be legally responsible for the
bodily injury . . . for which the paynent is nade."

Id. at 199.

133 Wien we consider these cases in conjunction wth Ws.
Stat. 8 632.32(5)(i)1, we conclude that an insurer may reduce
paynments made pursuant to a U M policy by anmounts received from
other legally responsible persons or organizations, provided
that the policy <clearly sets forth that the insured is
purchasing a fixed level of UMrecovery that will be arrived at
by conbi ni ng paynents nade from all sources.

134 The rules for interpreting insurance contracts are

wel | established:

| nsurance contracts are controlled by the sane
rules of construction as are applied to other

contracts. Ambiguities in coverage are to Dbe
construed in favor of coverage, while exclusions are
narrowly construed against the insurer. Wrds or

phrases are anbiguous when they are susceptible to
nmore than one reasonable construction. However, when
the terms of an insurance policy are plain on their
face, t he policy must not be rewitten by
construction.

Smth, 155 Ws. 2d at 810-11 (internal citations omtted).
135 W recognize that a reducing clause may be anbi guous
within the context of the insurance contract. If the terns of

the policy are anbiguous, then the court my attenpt to
determne what a reasonable person in the position of the

i nsured woul d have understood the words of the policy to nean."”

16
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Taylor v. Geatway Insurance Co., 2000 W App 64, 98, 233

Ws. 2d 703, 608 N W2d 722. At oral argunent, the Dowhowers
argued that before considering the constitutional i ssue
presented here, the threshold question for analysis should be
whet her the reducing clause in West Bend's policy is anbiguous.
Five nmenbers of the court, Chief Justice Abrahanson, Justices
Bablitch, WIcox, Bradley and Crooks, remand this action to the
circuit court for consideration of whether within the context of
the insurance contract the reducing clause is anbiguous. Two
menbers of the court, Justices Prosser and Sykes, find the
contract unanbiguous as it relates to the reducing cl ause.

136 In sum we hold that Ws. Stat. 8§ 632.32(5)(i)1 on its
own terns does not deprive the Dowhowers of any state or federal
constitutional right to enter into insurance contracts w thout
fraud, and, as a result, it does not present a substantive due
process violation. W remand the case to the circuit court to
address whether the |anguage of the contract is anbiguous and
if so, whether a reasonable person in the position of the
insured would have understood the policy to nean that the
$50,000 Iimt in UM coverage was to be a nmaxi mum recovery from
all sources.

By the Court.—JFhe judgnment of the ~circuit court is

reversed, and the cause is remanded to the circuit court.

17
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137 ANN WALSH BRADLEY, J. (concurring). | agree with the
majority that the Dowhowers have failed to establish that Ws.
St at . 8 632.32(5)(i)1 deprives them of a constitutionally
protected right. |l wite separately, however, because |
conclude that the policy is anbiguous. It fails to convey
clearly to a reasonable person in the position of the insured
that the insurance conpany is not obligated to pay the ful
$50,000 linmts.

138 Wsconsin Stat. 8 632.32(5)(i)1 grants insurers the
right to reduce their limts of liability by the suns paid by or
on behalf of the tortfeasor. Reduci ng clauses are not per se
decepti ve. However, for any particular reducing clause to pass
muster under Ws. Stat. 8 632.32(5)(i)1, the policy nust clearly
explain to the insured that the insured's recovery will be the
aggregate of all suns paid from all sources up to the insurer's
l[imt of liability. West Bend's policy fails to conply wth
this requirenent.

139 The West Bend policy issued to the Dowhowers does not

clearly and unequivocally inform them that the insurer's
$50,000 limt of Iliability will be reduced by any and al
anounts paid to the Dowhowers by the tortfeasor. | nstead, the
policy conveys inconsistent nessages that would befuddle a
reasonabl e insured in the Dowhowers' position and would |ead the
insured to expect full coverage from Wst Bend in the anpunt of
$50, 000.
140 First and forenost, on the Declaration page of the

policy West Bend lists its wunderinsured notorist coverage as
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"$50, 000 EACH PERSON $100,000 EACH ACCI DENT. " Arguably, the
Decl aration page is the nost crucial section of the policy for
the typical insured because it specifies the various types of
coverage purchased by the insured, followed by the limt of
liability for each, and al so provides the respective prem uns.
41 Insurance contracts are construed to conport with the

reasonabl e expectations of the insured. Sweeney v. General Cas.

Co., 220 Ws. 2d 183, 194, 582 N WwW2d 735 (C. App. 1998)
(quoting Matthiesen v. Continental Cas. Co., 193 Ws. 2d 192,

203-04, 532 NW2d 729 (1995)). | nsureds often exam ne only the
Declaration page to verify that they have been provided the
coverage for which they contracted.

142 Exam ning the Declaration page in Wst Bend s policy,
a reasonable policyholder comes to the conclusion that the
insurer wll provide wunderinsured notorist coverage in the
amount of $50,000 per person. Absent is any reference to a
potential reduction in the anount. The Decl arati on page creates
an illusion of coverage because it msrepresents Wst Bend's
l[iability as $50,000, when in reality the insurer will rarely,
if ever, disburse the full anount by virtue of the reducing
cl ause found el sewhere in its policy.

43 Those policyholders who are nore curious and perhaps
nore savvy nay | ook beyond the Declaration page in search of a
detailed explanation of their underinsured notorist coverage.
An exam nation of the policy's Table of Contents will not dispe

the insured' s expectation of coverage in the amount of $50, 000.
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44 The Table of Contents l|ists nunerous types of coverage

and clearly directs the insured to pages in the policy which set

forth the "limt of Iliability" on each type of coverage.
Al though a specific "limt of liability" is listed for uninsured
nmotori st coverage, nedical paynent coverage, liability coverage,

and damage to your auto coverage, noticeably absent is any
listing of a limtation of liability for underinsured notorist
coverage. Thus, a reasonable insured would not anticipate any
reduction of the coverage guaranteed in the Declaration.

145 To conclude otherwi se, a reasonable insured would be
required to | ook beyond the Declaration page which gives an
i nsured an expectation of a full $50,000, and beyond the Table
of Contents, which gives a reasonable insured an expectation of
no limtation of underinsured coverage, and beyond the eleven-
page policy, and beyond the first endorsenent--notice of paynent
pl an options, and beyond the three-page second endorsenent--
anendnment of policy provi si ons, and beyond the third
endor senent --punitive or exenplary damages exclusion, and beyond
the fourth endorsenent--notice of an insured right to file a
conpl ai nt, and beyond the three-page fifth endorsenent--
inportant notice regarding coverage changes, and beyond the
sixth endorsenent--wi ndshield repair notice, and beyond the
sevent h endor senent - - i nport ant notice r egar di ng cover age
changes, and beyond the eighth endorsenent--split Iliability
limts, and beyond the ninth endorsenent--waiver of deductible,
and beyond the tenth endorsenment--split uninsured notorist

limts, and beyond the two-page eleventh endorsenent--uninsured
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nmotori st coverage, and beyond the twelfth endorsenent--split
underinsured notorist limts, wuntil finally arriving at the
bottom of the second page of the three-page thirteenth
endor senment - -underi nsured notorist coverage, to find a "limt of
l[Tability" section that includes several provisions.

46 The first provision states that Wst Bend's limt of
liability conports with the limt set forth in the Declaration
This signals to the policyholder that Wst Bend will pay the
entire anount of $50,000 guaranteed by the Declaration.
However, the next provision represents the reducing clause and
states that the limt of liability will be reduced by all suns
paid by or on behalf of the tortfeasor. The two provisions
taken together are inconsistent with other sections of Wst
Bend' s policy.

47 Even people who do read their insurance policies often
do not understand these contracts. Jeffrey W Stenpel, Law of

| nsurance Contract Disputes 8§ 4.04, 4-17 (2d ed. Supp. 2000)

(citing Restatenent (Second) of Contracts 8§ 211 cm. b (1981)).
Viewed in conjunction, the two endorsenment provisions, the
Decl arati on, and the Table of Contents illustrate the
policyholder's difficulty in fully conprehending the extent of
underinsured notorist coverage. The inconsistency anong the
separate sections of Wst Bend's policy renders the policy
anbi guous.

48 Anbiguities in insurance contracts are construed

against the insurer and in favor of coverage. Smth v. Atlantic

Mut. Ins. Co., 155 Ws. 2d 808, 811, 456 N W2d 597 (1990);
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Filing v. Comrercial Union Mdwest Ins. Co., 217 Ws. 2d 640,

647, 579 N.W2d 65 (C. App. 1998). Accordingly, the
underinsured notorist provisions should be construed against
West Bend, and the Dowhowers should be entitled to their
guar ant eed recovery of the full $50, 000.

149 O herwi se, West Bend benefits from an insurance policy
that perpetrates an illusion of full coverage upon unsuspecting

policyhol ders who do not neticulously read or fully conprehend

the entirety of their insurance policies. The illusion of the
West Bend policy lies in that insureds will receive sone of the
$50,000 but rarely ever the full anmount guaranteed by the

Decl arati on.

50 The |legislature was aware of the concerns over
deception voiced by Wsconsin courts. Al t hough it authorized
reduci ng cl auses under Ws. St at. 8 632.32(5) (1)1, t he
| egi sl ature envisioned clear policies without a hint of illusion
to protect consuners from fraudul ent practices. It did not
aut hori ze deception in the inplenentation of the statute.

151 | agree with the mjority that the Dowhowers'
constitutional claim |acks nerit. Al t hough the insureds have
attenpted to label this case as a substantive due process case,
it is not. To trigger substantive due process, there nust be a
constitutionally protected right and a deprivation of that
right. The right asserted by the Dowhowers, the freedom to
contract w thout fraud or deception, is tenuous.

152 Additionally, the Dowhowers have failed to denonstrate
that Ws. Stat. 8 632.32(5)(i)1 deprives them of that asserted
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right. By enacting the statute, the |egislature has granted
insurers the right to reduce their limts of liability by the
suns paid by or on behalf of the tortfeasor. \Wether or not one
agrees with the legislature is of no conseguence. W sconsin
St at . 8 632.32(5)(i)1 does not provide for an illusory,
fraudul ent, or deceptive policy.

153 The mjority opinion discusses prior underinsured
notori st cases at |ength. Majority op. at 91 22-32. However
the purpose of this discussion remains unclear because the
majority fails to address what role, if any, prior case |aw has
played in the resolution of this case. Furthernore, the
majority is silent as to what effect, if any, Ws. Stat.
8§ 632.62(5)(i)1 and the holding in this case have on the
precedential value of prior case |aw.

154 In sum W s. St at. 8§ 632.32(i)1 authorizes the
of fsetting of wunderinsured notorist coverage when the insureds
have recovered from sources other than the insurer. There is
nothing illusory about a well-drafted and clear reducing clause,
one that specifically and unequivocally guarantees that the
insured's recovery will be fromall sources. The policy setting
forth underinsured notorist coverage nust clearly convey that
the insured is stipulating to partial recovery from the
tortfeasor's liability coverage. The West Bend policy fails to
satisfy this nmandate. Nevertheless, to avoid a splintered
decision with questionable precedential value, | join in the

remand to the circuit court for consideration of whether within
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the context of the insurance policy the reducing clause is
anbi guous.

55 | am authorized to state that SH RLEY S. ABRAHAMSON
CHI EF JUSTICE, joins this concurrence.
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